
City of Sedgwick  
Special Council Meeting Agenda 

Administrative Office 
520 N. Commercial Ave 

316-772-5151 

May 22, 2020            3 PM 

1. CALL TO ORDER 
Governing Body                                                      

____ Bryan Chapman, Mayor    ____ Kirby Stucky, Council Member 

____ Carol Truesdell, Council President  ____ Randi Tolin, Council Member   

____ Brenda DeHaven, Council Member  ____ Amanda Mabry, Deputy City Clerk  

____ Monty Leonard, Council Member  ____ Joe Turner, City Administrator  
 

2. Public Pool Opening 
 
MOTION _________________      SECOND  ________________    VOTE _____________ 

 
 
3. Local Ad Valorem Tax Reduction Fund Lawsuit 
 
 
MOTION _________________      SECOND  ________________    VOTE _____________ 

 
 
4. ADJOURN 
 

 
Motion to adjourn Special Council Meeting at __________ pm. 

 
 

MOTION _________________      SECOND  ________________    VOTE _____________ 
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Agenda Item No. 2 
 
 

City of Sedgwick 
City Council Special Meeting 

May 22, 2020 
 
 

TO: Mayor and City Council 
 
SUBJECT: Public Pool Opening 

 
PREPARED BY:  City Administrator 

 
AGENDA: New Business 

  
 
Background:  Members of the governing body voted to open the pool on June 1st at the May 18 
council meeting. Governor Laura Kelly issued executive order 20-34 on May 19th delaying the 
opening of public pools to June 8. 
 
Members of the governing body have expressed a desire to open the public pool on or before 
June 1, which would be in violation of the order. 
 
Analysis:  Considerable questions exist as to whether or not Governor Kelly has the legal 
authority to continue issuing these rolling proclamations and executive orders. 
 
Representative Tim Hodges, also an attorney with Adrian and Pankratz, will be a guest speaker 
and address the council. 
 
Financial Considerations:  Unknown. 
 
Legal Considerations: To be discussed and considered. 
 
Recommendations/Actions: Staff recommends Council authorize city administrator to open 
the public pool on or before June 1.  
 
Attachments:   
 

• City Administrator Joe Turner’s memo (5-21-2020) discussing pool opening 
considerations 
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To:  Honorable Mayor & City Council 
From:  Joseph Turner, City Administrator 
Date: May 21, 2020 
Re:  Decision to Open City Pool 
 
______________________________________________________________________________ 

 
The feedback I have received from members of the governing body is a general desire to open 
the pool to our children. The primary concern has centered around whether the City has legal 
footing to open the pool and the negative impacts defying Governor Laura Kelly’s executive 
orders would have on the City of Sedgwick. 
 
Based upon my review of legal arguments presented by advocacy organizations, consulting with 
peers, and meeting with Representative Tim Hodge (an attorney with Adrian & Pankratz) and 
Representative Stephen Owens, I believe that Governor Kelly’s Executive Order 20-34: 
 

• Violates state law and the United States Constitution 
• Betrays the initial basis and reasoning for declaring a state of emergency that is so 

extreme that it should be deemed fraudulent 
• Arbitrarily discriminates against members of the business community by selectively 

enforcing draconian provisions against some businesses and not others 
• Reflects capricious ad hoc policy lacking data that substantiates and justifies these 

extreme measures and illegal taking of private property by the state in the name of 
“public safety” without just compensation 

• Discriminates against young people who represent the demographic with the 
statistically proven lowest risk profile while expanding freedoms and liberties to middle-
aged and elderly citizens who have the highest risk profile  

 

From many quarters the argument has been made that local governments have no legal basis 
to defy Governor Kelly – that doing so is in fact a violation of the law. An executive order may 
have the weight of law, but it is not an actual law – and this is certainly true if the order violates 
the Constitution. 

The State of Kansas mandates that all public officers and employees of the City of Sedgwick 
take an oath to uphold the constitution of the United States and the constitution of the State of 
Kansas as described in K.S.A. 75-43081 and K.S.A. 54-1062. 

Our government is built upon the foundational tenet that there must be a rigorous and robust 
system of checks and balances to prevent the abuse of power and the trampling of rights and  

 
1 http://www.ksrevisor.org/statutes/chapters/ch75/075_043_0008.html 
2 http://www.ksrevisor.org/statutes/chapters/ch54/054_001_0006.html 

http://www.ksrevisor.org/statutes/chapters/ch75/075_043_0008.html
http://www.ksrevisor.org/statutes/chapters/ch54/054_001_0006.html
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freedoms retained by the people. Local governments are duty-bound and ethically required to 
vigorously challenge the state or federal government when it acts in a manner that is not just 
clearly unconstitutional, but when there are legitimate concerns and ambiguities about the 
constitutionality of these actions. 

Two months into Governor Laura Kelly’s response to this pandemic, it is clear there are and 
have been legitimate concerns raised about the legality of her executive orders. 

Local governments may seek redress through the courts, which may be costly and time 
consuming. They may also defy the orders and place the burden of proving the constitutionality 
of these dictates on the shoulder of the state. 

 

Executive Orders Violate State Law & United State Constitution 

Governor Kelly does not have the authority to issue consecutive disaster proclamations for the 
same emergency. Not only do state statutes provide a clear mechanism for how a governor 
may make an emergency declaration, it delineates the process by which it may be extended. 

This is outlined in K.S.A. 48-9243 and K.S.A. 48-9254. 

When the legislature is in session, the legislature must approve the extension of the declaration 
unless the governor appeals to the state finance council and receives a majority vote. And only 
then can the emergency declaration be extended an additional 30-days beyond the initial 15-
day period. 

Governor Kelly declined to appeal to the state finance council and cannot be allowed to usurp 
the legislative branch by indefinitely issuing executive orders. 

The United States Constitution through the First and Fourteenth Amendments prohibits the 
enactment of federal and state legislation that would abridge the right of the people to 
assemble peaceably. The Third Amendment of the Kansas Constitution also prohibits the state 
from interfering with this right. 

Residents of Sedgwick have a right to peaceably assemble and gubernatorial dictates that are 
indefinite and capricious violate the Constitutional rights of our citizens. 

 

Fraudulent Basis for Extending the Executive Orders 

Executive Order 20-04, issued on March 17, sought to “temporarily [prohibit] mass gatherings 
to limit the spread of COVID-19.” It stated that action was necessary to “slow the spread,” 
“reduce the number of people infected,” and “avoid strain on our healthcare system.” 

The order limited mass gatherings to 50 people in a confined or enclosed space, but left 
numerous exceptions for theaters, auditoriums, gyms, pools, and so on. 

 
3 http://ksrevisor.org/statutes/chapters/ch48/048_009_0024.html 
4 http://ksrevisor.org/statutes/chapters/ch48/048_009_0025.html 

http://ksrevisor.org/statutes/chapters/ch48/048_009_0024.html
http://ksrevisor.org/statutes/chapters/ch48/048_009_0025.html
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Executive Order 20-14 rescinded 20-04 on March 24th. It placed a 10-person limit on mass 
gatherings to limit the spread and once again cited the need to protect our health system from 
strain. It expanded the ban to theatres, auditoriums, gyms, and pools. 

On March 28, Governor Kelly issued Executive Order 20-16 declaring a “stay-at-home” order. 
Again, the primary basis for this and previous orders was to “slow the spread” and reduce the 
potential strain on our hospitals. 

And so forth and so on. 

There was never an expectation that the spread of COVID must be eliminated, the fatality rate 
must fall to zero, or that hospitalizations would be eliminated. These orders were predicated on 
the need to flatten the curve and delay and spread out the number of infected people who 
would die and/or need hospitalization so that our medical infrastructure could handle the 
capacity and our supply lines could be reconstructed and expanded to provide more PPE to 
front-line responders. 

Data provided by the states shows that the curve has been flattened and in the case of Harvey 
County, specifically, the curve never existed. 

 

Unfair Treatment of Businesses 

Governor Kelly has selectively injured businesses by applying burdensome restrictions in a 
manner that is unfair and logically inconsistent all in the name of “public safety.”  

For example, on one-hand government officials preach the virtues of wearing masks to stop the 
spread of the virus, yet personal service businesses like nail salons and barbers could not 
operate even if proprietors and patrons wore masks. Gyms and fitness centers could not 
operate with social distancing protocols even though their members are generally younger and 
healthier than the rest of the population and are far less vulnerable to COVID-19. Under Phase 
1.5, venues seeking to hold a graduation ceremony/in-person commencement were limited to 
a total of 10 people total and they all had to be seated at least six feet apart unless they were in 
the same family. It did not matter how big the venue was. 

However, restaurants could serve dozens of unrelated people, regardless of age, so long as 
groups were spaced 6-feet apart. 
 

Whimsical and Chaotic Decision Making 

Governor Kelly has demonstrated that her decision-making is chaotic and whimsical. There 
seems to be little rhyme or reason for these changes other than citing intellectually lazy pablum 
like “in the name of public safety.” 

After releasing her detailed and colorful “Ad Astra” plan to reopen Kansas, she abruptly added 
an entirely new Phase 1.5 without warning on May 14th. Things were so dire in Kansas that we 
could not move into Phase 2. Thankfully, after an interminably long five days, Kansas had 
become a much safer place and could move into Phase 2 on May 19th. 
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During the process of closing our economy she often cited the need to limit gatherings in 
confined or enclosed spaces. Moreover, she closed theatres and pools at the same time. Now, 
indoor leisure spaces like arcades, trampoline parks, and theaters can open on May 22 – but 
pools cannot open until June 8th at the earliest. 

Apparently, children roaming grocery store aisles, eating at restaurants, playing arcade games, 
jumping on trampolines and spending entire days in enclosed/indoor spaces at daycare centers 
are immune to contracting or spreading COVID-19 – but a group of kids playing with other kids 
in a pool environment where they are literally drenched in the same chemical we use to make 
our drinking water safe for consumption is too dangerous even though the KDHE has stated 
that: 

There is no evidence that COVID-19 can be spread to humans through the use of pools, 
hot tubs or spas, or water playgrounds. Proper operation, maintenance, and disinfection 
(e.g., with chlorine and bromine) of pools, hot tubs or spas, and water playgrounds 
should inactivate the virus that causes COVID-19.5 

 

Discriminates Against & Harms Young American Citizens 

It is demonstrably clear that Governor Kelly’s executive orders unfairly discriminate against 
young citizens and that the rationale of “public safety” used to justify this discrimination is 
fraudulent. When you compare these restrictions to the expansion of freedoms and liberties 
provided to older population sets even though they are statistically more at-risk to suffer 
hospitalization or death due to COVID-19, the claims of “public safety” and “reducing the 
spread” ring hollow. 

According to KDHE, nobody under the age of 35 has died from COVID-19 and those under the 
age of 25 account for less than 1 percent of total hospitalizations6. There have been more than 
23,000 deaths attributed to COVID-19 in the State of New York. Only 14 individuals under the 
age of 20 have died from it7. 

KDHE data shows that 648 individuals under the age of 25 died in 2018.8 Our children are 
statistically more likely to die from a car accident, homicide, suicide, farming accidents and 
other incidents than COVID-19. The Kansas Farm Bureau reports that at least six children under 
the age of 16 have died due to farming related accidents since 2015.  

Meanwhile, under Phase 2, allowed middle-aged patrons and seniors to touch playing cards, 
poker chips, and slot machines while gambling in a smoke-filled casino. 

 

 
5 https://www.coronavirus.kdheks.gov/DocumentCenter/View/953/Guidance-for-Water-Recreation-Facilities-PDF-
--5-11-20 
6 https://www.coronavirus.kdheks.gov/160/COVID-19-in-Kansas 
7 https://covid19tracker.health.ny.gov/views/NYS-COVID19-Tracker/NYSDOHCOVID-19Tracker-
Fatalities?%3Aembed=yes&%3Atoolbar=no&%3Atabs=n 
8 https://www.kdheks.gov/phi/as/2018/2018_Annual_Summary.pdf 

https://www.coronavirus.kdheks.gov/DocumentCenter/View/953/Guidance-for-Water-Recreation-Facilities-PDF---5-11-20
https://www.coronavirus.kdheks.gov/DocumentCenter/View/953/Guidance-for-Water-Recreation-Facilities-PDF---5-11-20
https://www.coronavirus.kdheks.gov/160/COVID-19-in-Kansas
https://covid19tracker.health.ny.gov/views/NYS-COVID19-Tracker/NYSDOHCOVID-19Tracker-Fatalities?%3Aembed=yes&%3Atoolbar=no&%3Atabs=n
https://covid19tracker.health.ny.gov/views/NYS-COVID19-Tracker/NYSDOHCOVID-19Tracker-Fatalities?%3Aembed=yes&%3Atoolbar=no&%3Atabs=n
https://www.kdheks.gov/phi/as/2018/2018_Annual_Summary.pdf
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These executive orders are negatively impacting the quality of education our children receive, 
socialization and development, eliminating healthy outlets for physical exercise in an age where 
we are constantly browbeaten about the negative effects of childhood obesity and mental 
health concerns, and are far more likely to increase the likelihood that our children will be 
susceptible to the temptations of alcohol, tobacco and drug use. 

 

Recommendations 

If members of the governing body support the idea of opening the pool in defiance of Executive 
Order 20-34, they should evaluate the motivations behind this decision. If they believe that 
Governor Kelly is in violation of state statutes and that her directives violate the constitutional 
rights of Sedgwick citizens, they should consider themselves duty-bound to check this 
expansion of gubernatorial power.  

While that is a somewhat idealistic notion, the governing body must also evaluate the risks of 
defying such an order. Based on feedback received, I do not see any immediate and significant 
downside risk exposure by moving to approve the opening of our pool. 

If the state were to take some form of legal action, they would have to articulate their position 
and we would have an opportunity to reassess our decision and close the pool until such time 
as allowed. I believe Governor Kelly would be making a major political mistake to act against 
our city and that the fallout from such a decision would be significant. 

Furthermore, I believe that there are organizations looking for an avenue to inject themselves 
into this issue in some capacity. I believe there will be opportunities for our City to reach out 
and receive support from organizations sympathetic to this position. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
Note: Since completing this memo, Attorney General Derek Schmidt released an opinion 
questioning the legality of Governor Kelly’s executive orders9. 

 
9 https://www.ag.ks.gov/docs/default-source/ag-opinions/2020/2020-006.pdf?sfvrsn=1997ac1a_8 

https://www.ag.ks.gov/docs/default-source/ag-opinions/2020/2020-006.pdf?sfvrsn=1997ac1a_8
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Agenda Item No. 3 
 
 

City of Sedgwick 
City Council Special Meeting 

May 22, 2020 
 
 

TO: Mayor and City Council 
 
SUBJECT: Local Ad Valorem Tax Reduction Fund Lawsuit 

 
PREPARED BY:  City Administrator 

 
AGENDA: New Business 

  
 
Background:  The state is required to send a share the sales taxes it collects to cities and 
counties each year through a program called the Local Ad Valorem Tax Reduction Fund 
(LAVTRF). Under state law, the legislature is required to redistribute 3.63 percent of state sales 
tax collections to local governments each year. The program was part of a deal localities struck 
with the state decades ago to not collect their own taxes on alcohol and tobacco. 
 
The state legislature started reducing funding in 2001. Since 2004, the state has refused to honor 
its lawful obligations and commitments made to local governments resulting in the loss of more 
than $1 billion dollars. 
 
Analysis: For nearly two decades, the state has been allowed to shirk its obligations to remit a 
portion of the sales tax it collects back to local governments. Much like a deadbeat parent that 
must be taken to court to ensure commitments are honored, it is incumbent upon local 
governments to hold the state accountable for the theft of funds rightfully owed to it. 
 
It is clear the only way local governments will receive the funds they are owed is if they pursue 
the matter in court. Due to the costs associated with a lawsuit, staff seeks permission to begin 
exploring potential legal options and avenues that may be available to us. This would include, 
but not be limited to, enlisting the assistance of professional or issue advocacy organizations, 
and reaching out to other local governments that may want to join in a potential lawsuit. 
 
Financial Considerations:  $5,000. 
 
Legal Considerations: None at this time as we are merely exploring options. 
 
Recommendations/Actions: Staff recommends Council authorize city administrator the 
authority to explore potential legal strategies and up to $5,000 in initial spending authority to 
retain and/or explore legal advice on the matter.  
 
Attachments:  None. 
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